
DOCKET FILE COpy ORIGINALOFFICE OF
MANAGING DfECTOR

FEDERAL COMMUNICATIONS COMMISSION
VV.mm~on.O.C.20554

APR 80 1993

Lee J. Peltzman, Esq.
Baraff, Koerner, Olender

& Hochberg, P.C.
5335 Wisconsin Avenue, N.W.
Suite 300
Washington, D.C. 20015-2003

Dear Mr. Peltzman:

This will respond to your request for refund of a hearing fee filed
on behalf of Caroline K. Powley d/b/a Unicorn Slide in connection
with her construction permit application for a new FM station at
Slidell, Louisiana.

You state, and your documentation shows, that prior to the Notice
of Appearance deadline, Caroline K. Powley voluntarily dismissed
her application pursuant to a settlement agreement. The settlement
agreement was subsequently approved, and the remaining applicant
was granted without hearing. Under the circumstances, refund of
cne hearing fee is appropriate. ~ 41 C.F.R. §l.llll(c) (4).

Accordingly, your request is granted. Al though you requested a
refund of $6,110.00, the original check was drawn in the correct
amount as set forth in 41 C.F.R. §1.1104 (2) (c). Therefore, a
check, made payable to the maker of the original check and drawn
in the amount of $6,160.00, will be sent to you at the earliest
practicable time. If you have any questions concerning this
refund, please contact the Chief, Fee Section at (202) 632-0241.

Sincerely,

a-e.A~ 9. 01'-' (l ~ -'-­'/1_. _- (">oJ C1'- (/F-.j -= ~ .(;/y~

Marilyn J. McDermett
Associate Managing Director

for Operations
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March 30, 1993

Commission

BARAFF, KOERNER, OLENDER Be HOCHBERG, P .C.
ATTORNEYS AT LAW

153315 WISCONSIN AVENUE. N.W., SUITE 300

W ASHINOTON, D.C. 20013-2003

B. JAY BARAPP

ROBERT L. OLENDER

JAMES A. KOERNEB

PHILIP B. HOCHBEBG

AARON P. SHAINIS

LEE J. PELTZMAN

MARK J, r.\LCHICK

JAMES E. MEYE1lS

Mr. Andrew S. Fishel
Managing Director
Federal Communications
1919 M street, N.W.
Room 852
Washington, D.C. 20554

On behalf of Caroline 1(. Powle3r d/b/a UDic
for a construction permit for a new tel_talon
operate on Channel 54, .~ Slidell, Louisia
900518KO), this will request a refund of the
Caroline Powley on JUly 12, 1991 in the amount~~~~~r;~~~~:
Fee Control No. is 9107168170288004. A photocop"
check is affixed hereto.

Dear Mr. Fishel:

Ms. Powley's application was filed on May 18, 1990, and was
designated for hearing on January 11, 1993 by Hearing Designation
Order in MM Docket No. 92-308, DA 92-1681. A settlement agreement
was filed by the designated parties prior to the Notice of
Appearance date, and, by Memorandum Opinion and Order, dated March
26, 1993, FCC 93M-122, the Presiding Officer dismissed Ms. Powley's
application. ~ Attachment.

Accordingly, the hearing fee paid by Ms _ Powley should be
refunded. The Commission is requested to make payment to Ms.
Powley.

Should additional inform~tion be necessary in connection with
this matter, please communicate with the undersigned.

very truly yours,
. ,

'. j' .
Le~---J. p~l~zman
Counsel for
CAROLM It. POWLBY d/b/a

UlfICORN SLIDB

LJP:bpt
Enclosure
26011.00\Fishel.330
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lefore the
PaDERAL COMMOWlCATlORS COMMISSIOR

Wa8hington, D.C. 20554

PCC 93.-122

31143

In re Applications of 11K DOCKET NO. 92-308

CAROLINE K. POWLEY d/b/a UNICORN SLIDE

TROOY M. MITCHELL

For Construction Permit for a New
Commercial Television Station on Channel S4
in Slidell, Louisiana

MlNOJWmtlM 0rIllOR UP OIRg

File No. IPCT·900S18KO

File No. IPCT·900726KG

Issued: March 25, 1993;

lac;kqrgund

Relea.ed: Karch 26, 1993

1. This is a ruling on a Joint Requeat For Approval Of Settlement
Agreement ("Joint Request") that was filed on February 1, 1993, by Caroline K.
Powley d/b/a Unicorn Slide ("Powley") and Trudy M. Mitchell ("Mitchell"). Powley
~lso filed on February 17, 1993, a Supplement To Settlement Agreement ("Supple­
ment"). On February 26', 1993, Powley filed a further Statement ("Statement").

2. On March S, 1993, Mitchell filed a Request For Itemization Of
Expenses ("Request") and on that same date, PoweUfned a Statement which
included documentation that i. relevant to it. itemization of expenaes ("Further
Statement"). On March 10, 1993, Powley filed CCXIIftenta on Reque.t For Itemization
Of Expenses ("Powley Comments"). On that .ame dat., Mitchell fil.d Comment. Of
Trudy M. Mitchell ("Mitchell Comm.nta"). on March 18, 1993, the Maa. Media
Bureau ("Bureau") filed Comments on Joint R.qu••t Por Approval Of Settlement
Agreement. The Bureau aupports the .ettlement in the amount that i. agreed to
by the parties.

racl' Apd pi.cH••iAD

. 3.'. Powl.y and Mitchell are th, only two 1B\ltually .xc1usive applicanu
for a con.truction permit for a new ~ Station on Chann.l 54 at Slid.11 ,
Louisiana. au HeariOg Redqnatim;. erdtr DA 92-1681, r.l••••d January 11, 1993.

".
4. Th. Joint Petition contemp1at.a that Powl.y'. application will be

voluntarily dilll\i•••d with pr.judice in r.tum for a p.yment of a .um of mon.y
not to .xc.ed $35,000, repre••nting an amount that i. no more than Powley'.
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actual legitimate and prudent expenses. Mitchell will receive the grant. ' The
. proposed agreement can be effected because Powley has demonstrated that its

allowable costs total approximately $44,000, and Powley has agreed to accept from
Mitchell a lesser amount as a payoff.

5. The following standard was .et by the Canmi••ion for the .ubni.sion
of profe.sional expenses in "statement form:"

It [is) not OIcellaa. hoyJur. to .ubp\it detailed
descriptions of the number and job levels of per.on.
providing profe••ional .ervice., or information a. to
hOUri and billing. for profellionai. of yariou' iob
leyell. Nevertheless, a brief de.cription of the nature
of the .pecific activity and it. connection with the
comparative new proceeding should be provided.

Amendment of Sec;ion 73.3525, 6 F.C.C. Rcd 85, n. 54 (1990). (lmpha.i. added.)

6. On February 1, 1993, coun.ei for Powley .ubnitted a signed Statement
In Support Of Settlement under the letterhead of aaraff, Koerner, Olender &
Hochberg, P.C., which recited that the law firm hal been paid or i. owed a total
of $17,800, plus expenses in the amount of $469.11. The .ervice. are de.cribed
as follows:

Maintaining the accuracy and currency of MI. Powley"
application; analyzing her comparative prospects;
analyzing the application of her opponent, Trudy
Mitchell, and developing and implementing strategy for
bringing certain deficiencies in that application to the
Commis.ion'. attention, which took the form of fairly
extensive pleadings between us and coun.el for Trudy
Mitchell; counseling M.. Powley with regard to the
Hearing Designation Order and advi.ing her of her
procedural and .ubstantive obligations; and negotiating,
reaching and implementing a settlement with lis. Mitchell
in this proceeding.

The su.txnis8ion by Powell'. attorney meet ~he CCllllftission' s .tandard. There was
no itemiaation of the firm" out-of-pocket expenses but facially such expen.e.
in the amount of $469 are found to be reasonable in light of the scepe of work
performed. ..,

7. On March 5, 1993, PQJFtey sutxnitted a sworn Declaration of her
engineer, Mel Elaaaar, who affizmad his perfoming the following work for
Powell's Slidell application:

engineering site study $ 3,800

1 The grant to Mitchell will be conditioned on notification by Kitchell
to AM Station WSLA in Slidell of a possible interference. Kitchell also must
construct specified detuning apparatus. ... IRQ at Para. 12 and p. 6, iD1xI.
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tower placement study

engineering for application

review of Mitchell's engineering and
conaulting with counael

out-of-pocket expenses 2

$ 4,800

$ 5,200

$ 5,200

S 175
$19,875 '.

Mr. Eleazar alao deacribed in "atatement form" that hia work on behalf of Powley
for the Slidell application included initial engineering, a tower placement
study, hi. completion of engineering required for the application proce.s, hil
review'of the opposing party's engineering, con.ulting with legal coun.el, and
as.isting in oppositions that were filed against Mitchell'S engineering. JaI
Mel Eleazar Declaration at 1. The .ubmi••ion of the engineering expen.e. al.o
meet the Commission's standards for profe.sional work. ... Para. 5, aYR[&.

8. Ms. Powley filed a .ummary of expen.e. with her Statement of March
5, 1993, wherein she listed fifteen line-item expen.ea which totalled approxi­
mately $6,370. 3 powley has not included any line-item for her .ervices which
would not be a recoverable cost. lis Amtnwnt Of Section 73.3525, alma at 87.
Except tor her expenses in viaiting New Hampahire, the line item expenaes of Ms.
Powley are allowed.

Kitchell's Copcems About 'AY1"' a lapep.es

9. The Bureau I. Connent atate. that the Settlement h limited to a
payout to Powley of $35,000 and that Powley'. itemi.ed expenaea in that amount
are legitimate and prudent co.t. that are appropriate for payment. However,
there are unauthori.ed expen.ea for which Powley .eeks approval. It ia the.e
unauthorized coat. that are the aubject of Mitchell'. poat .ettlement pleadings
that are referred to apove. 'or example, Powley would include in the univer.e
of allowable coat. the fee. of Ron Baptist ("Bapti.t") who ia repre.ented to be
a non-successful "facil~tator" of the Settlement. Baptiat .ubmitted a "aworn
atatement" which ia attached to the Statement submitted by Powley on February
26, 1993. It refer. to a contingent fee of $15,000 which Baptist had firat
negotiated with Mitchell. According to Bapti.t, negotiationa .talled and eince
there wa. no deal facilitated, Bapti.t withdrew from the proce•• with DO fee.
Later, Powley reque.ted Bapti.t'. a.aistance and paid Bapti.t $2,500. Baptiat
later accepted another contingent arr8hgement with Powley. However, there ia
no repre.entation that Baptist rece~ved $15,000 from Powley. There would be no

'ilt
"

2 Mr., Eleazar SPecifiea related expen.e. inclwSing the co.t of
obtaining contour map. and related engineering _teria1., leag di.tance telephone
calls, postage and duplication co.t•.

3 Powley'. major non-profe••ional expen.ea were her filing f..s of
$2,500. She listed fourteen other items such a. -.ps and travel to Slidell.
Her travel coata to New Hampshire in the amount of $719 are not allowed.
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authorization under the Commission'. rul•• to approve an unpaid conting.nt f.e
on the a.sertion that the fee was justifi.d as a "prud.nt" or a. an "out-of
pocket" expense. W Amendment Qf S.ction 73.3525, 6 F.C.C. Rcd 85, 87 (1990).4
powley will be limit.d to r.covering only those .~n••s incurr.d in the
preparation, filing, pros.cution and ••ttl.ment of the application. .au "7
C.P.R. S.ction 73.3525 (i). 5 Howev.r, powl.y'. other itemiz.d .xp.nses, which
are l.gitimate and prud.nt and which ar. shown to have been incurr.d in
connection with this proceeding, are limit.d to the .35,000 settlement amount
and to expense. which qualify as allowable under the rule. The non-allowable
fees of Baptist and the other excluded .xpens.s r.ferr.d to in fn. 5 above are
superfluous and need not be further consid.r.d. 6

4 It would s.em contrary to Ccmmi.don policy to approve PAyments for
Baptist as a facilitator who first unsuccessfully r.pr••ented Mitchell and then,
with information gain.d from that "cli.nt," t.rmina~.d the relationship and with
the knowledge gained, crossed to the other party Powley and undertook a similar
contingent relationship. (Mitchell r.present. that Baptist i. not an attorney
and that therefore considerations of legal .thic. would not apply to Baptist'.
conduct.) The Commission p.rmits only a payment for .xp.nses that are actually
incurred and that are legitimate and prudent. That limitation would exclude a
contingent fee for unsucce.sful attempt. at facilitating the terms of a
settlement. £I.l Amendment Qf Sectiop 73.3525, mmu. at n. 54 (only expens.s that
are legitimately and prudently incurred in preparing and negotiating a settlement
are recoverable) .

The Sworn Stat.m.nt of Baptist does not meet the Canminion' s
criteria. Other charges would not be allowed which are not clearly ti.d to this
proceeding such a. $500 for Baptist's "out-of-pocket" .xpens•• which are not
itemized; non-segr.gated expenses of Gerald Proctor; unsp.cifi.d t.lephone calls
in an amount of $887.24 which include calls to Australia and North Carolina;
telephone expenses of $324.08 that are not associat.d with the application;
unexplained travel expenses in 1990 and in 1991 before the case wa. designated
for hearing; non-specifi.d .xpenses of Baptist; and exp.n••s of Powley for travel
to Nashua, New Hamp.hir~ in the amount of $719.

6 Mitchell'. R.qu.st for an it.mization was bas.d on Powl.y's initial
claim for Baptist's f ••s and .xp.n••s, appar.ntly r.duced by Bapti.t to a $7,000
f •• and $500 for .xpen.... Th.r. wer. no item1.ation. of hourly time ~nt or
of .xpense. paid such as tr~ortation, po.tage, .tc. Powl.y submitt.d more
detailed it.mized co.t. on the .ame da~ that II1tch.11 fil.d h.r r.qu.st for an
it.mization. Powl.y al.o rai••d an inf.r.nc. that .ane .xpens.s may be r.lat.d
to oth.r p.nding COIlIlIi.don appU~!ion.. But tb.r. i. no n.xu. shown betwe.n
other filings of Powl.y and this ea•• a. th. bads for that sugg.stion. Also,
Mitchell has stated a cat.gorical denial in h.r r.~onsive pl.ading. But ...
Powl.y Ccnnentll. .lI.I A1.G Mitch.ll CClIIIIlInU in which II1tch.ll .ugg.st. that a
hearing ••••ion would be in the public int.r••t in which Powley would be r.quir.d
to further docum.nt her claimed exp.n.es and n.gat. any inf.r.nce that .xp.n.e.
for other filing. were .ubmitted here. The Bur.au object. to any such h.aring.
The Presiding Judge has d.termined that both parti.s have agr.ed to ••ttle for
an approvable amount of money. There i. no inter.st i. to be s.rv.d in holding
a h.aring.
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Settl·mtnt

10. The st.tutory stan4.r4 to be .ppli.4 in .cc.pting or rejecting.
settlement propos.l provides:

The Commission sh.ll .pprove the .gr....nt only if it
4etermine. th.t (.) the .gre.ment is con.ist.nt with the
public int.rest, conv.ni.nc. or n.c.s.ity, and (b) no
p.rty to the .gr.em.nt fil.d its .pplic.tion for the
purpose of r ••ching or c.rrying out .uch .gr....nt.

Communic.tions Act of 1934, .s amend.d, 1311 (c) (3). lIA Oak T.l.vision gf
Ev.r.tk, Inc., ~., 92 F,C.C. 2d 926 (R.vi.wad 1983).

11. In this c••e, the Joint P.tition w•• fil.d timely in .ccordance with
573.3525. The p.rti•• h.ve r.pr•••nt.4 und.r pen.lty of p.rjury th.t th.ir
.pplic.tions were not fil.4 for the purpo•• of r ••ching or carrying out •
settl.ment .gre.m.nt and th.t the .gr••ment i. in the public int.r.st. The
Bure.u h•• no objection to .pproving the ••ttlem.nt. It i. d.t.rmin.d that the
p.nies h.ve complied with 47 C.F.R. 1173,3525 (.)(1) an4 (.)(2) of the
Commission's rules. In .d4ition, • r.vi.w of Powl.y'. line-it.m exp.n.es
totalling in excess of $35,000 as of Febru.ry 1, 1993 (allowable legal and
.ngineering expenses .lone excee4 th.t amount) ha. be.n mad. by the Pr••iding
Judge and those allowable expenses .re found to be legitimate and prudent in
accord.nce with 47 C.F.R. 573,3575(a) (3) (1991).

12. There h.s been compliance with the local public.tion requirement of
the Commission's rules. 47 C.F,R. 573.3594(g). Th. p.rties al.o h.ve p.i4 the
required he.ring fees, 47 C. F.R. 51.221 (g) . Commission r ••ourc•• will be
con.erve4 by the termin.tion of this c••e prior to h••ring. In .ddition, the
public interest will be .erv.d by approv.l of this .gr.em.nt which will
eliminate the n.ed for protr.cte4 litig.tion an4 the corr••pon4ing utilis.tion
of resources, and which ensures th.t • new PM ••rvice will be deliv.r.4 to
Sli4ell, Louisian••t an ••rli.r date. Accordingly, it i. appropri.te th.t the
proposed settlement be accepted.

IT IS ORDERED that the Joint Requ.at Por Approval Of S.ttl_nt Agr....nt
fil.d on F.bruary 1,1993, a••upplement.d by Carolin. K. Powl.y d/b/a Onicorn
Slide and Trudy H. Mitch.ll, IS O~D and the S.ttl_nt Agr....nt IS
ACCEPTED. ., »

<I

IT IS FURTHER ORDIRED that the R.qu••t 'or Itemisation fil.d on P.bruary
5, 1993, by Trudy H. Mitch.ll IS DEifIED a. IIOOt.

IT IS FURTHER ORDERED that the application of Carolin. K. Powl.y 4/b/.
Uni~orn Slide (File No. BPCT-900518KO) IS DISMISSED with pr.judice.

IT IS FURTHER ORDERED that the application of Trudy H. Mitch.ll (Fil. No.
BPCT-900726KG) to construct a New PH Station at Slidell, Loui.iana IS GRANTED,
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.ubject to the following condition:

Prior to con.truction of the tower authorized h.r.in,
Trudy M. Mitch.ll .hall notify .tation WSLA, Slidell,
Loui.iana, .0 that, if n.c•••ary, the AM .tation may
d.t.rmine operating pow.r by the indir.ct method and
r.que.t temporary authority frCIII the CCllllli••ion in
Wa.hington, D.C. to op.rat. with paramet.r. at variance
in order to maintain monitoring point fi.ld .tr.ngth.
within authoriz.d limits. Trudy M. Mitch.ll al.o .hall
be re.pon.ible for the in.tallation and continu.d
maintenance of detuning .pparatu. n.c••••ry to pr.vent
adv.r.e .ff.ct. upon the r.di.tion p.tt.rn of the AM
.tation. Both prior to con.truction of the tower and
.ubsequ.nt to the inst.ll.tion of .11 .ppurt.nanc••
thereon, a p.rtial proof of p.rformance, •• defin.d ~y

Section 73.154(a) of the Commi••ion's Rul.s, .hall be
conducted to e.tablish th.t the AM array has not been
adversely affected and, prior to or simultaneous with
the filing of the application for lic.nse to cover this
permit, the re.ults shall be submitted to the
Canmission.

IT IS FURTHER ORDERED that the admissions ••••ion .et for June 2, 1993, and
the hearing set for June 7, 1993, ARE CANCELLED and this proc••ding IS
TERMINATED.

FEDERAL7z:r;;;
Rich.rd L. Sipp.l

Administrativ. Law Judge

....



BARAPP, KOERNER, OLENDER Be HOCHBERG, P. C.
ATTORNEYS AT L.AW

033& WISCONSIN AVENUE, N. W., SUITE 300

WASHINGTON, D. C. 2001~·2003

(202) 686-3200

\

PAK: (202) 686-8282

01' COUNSBL

ROBERT BENNETT LUBIC

May 3, 1993

Ms. Marilyn J. McDermett
Associate Managing Director

for Operations
Office of Managing Director
1919 M Street, N.W., Room 848
Federal Communications Commission
Washington, D.C. 20554

~ear Ms. McDermett: //
/

Would you kindly sUbstitut! the undersigned in any further
correspondence relative to the/application of Caroline K. Powley
d/b/a Unicorn Slide. Mr. Pelt_an has left our firm and I have now
assumed responsibility for the client.

VIA BAND DELIVIRY

.d. JAY BARAPP

ROBBRT L. OLBNDBR

JAMES A. KOERNBR

PHILIP R. HOCHBERG

MARX J. PALCBICK

JAMBS E. MBYBRS

I enclose a copy of your recent correspondence for your convenience
and reference.

Your attention to this matter is appreciated.

Sincerely

BJB:bpt
Enclosure
26011.00\McDermett.503



FEDERAL COMMUNICATIONS COMMISSION

Washington, D. C. 20554

April 30, 1993

OFACE OF
MANAGING DIRECTOR

Lee J. Peltzman, Esq.
Baraff, Koerner, Olender

&- Hochberg, P.C.
5335 Wisconsin Avenue, N.W.
Suite 300
Washington, D.C. 20015-2003

Dear Mr. Peltzman:

This will respond to your request for refund of a hearing fee filed
on behalf of Caroline K. Powley d/b/a Unicorn Slide in connection
with her construction permit application for a new FM station at
Slidell, Louisiana.

You state, and your documentation shows, that prior to the Notice
of Appearance deadline, Caroline K. Powley voluntarily dismissed
her application pursuant to a settlement agreement. The settlement
agreement was subsequently approved, and the remaining applicant
was granted without hearing. Under the circumstances, refund of
the hearing fee is appropriate. ~ 47 C.F.R. §l.llll(c) (4).

Accordingly, your request is granted. Al though you requested a
refund of $6, 770.00, the original check was drawn in the correct
amount as set forth in 47 C.F.R. §1.1104 (2) (c). Therefore, a
check, made payabl e to the ma.Jc.er of the ori~inal check and drawn
in the amount of $6, 760.00, ~1.'" _t to you at: tn. earliest
.PI"~. tBIet~' If you have any questions concerning this
refund, please contact the Chief, Fee Section at (202) 632-0241.

Sincerely,

%~~
Marilyn J. McDermett
Associate Managing Director

for Operations


